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In The 


UNITED STATES COURT DF APPEALS 

For The District of Columbia Circuit 


Docket No. 11,538 


William Rose Richards, 
Appellant , 

v. 

W. Bruce Matthews, 
Appellee. 


BRIEF IN SUPPORT OF APPEAL FROM JUDGMENT 

BELOW 


OPINION BELOW 


The order of the District Court of the United States for 
the District of Columbia dismissing the Appellant’s writ 
of habeas corpus is unreported but a copy thereof is a part 
of the record herein. 

JURISDICTION 

The jurisdiction of this Court is to be found in the pro¬ 
visions of Title 28, United States Code, Section 1291. 
Under such authority this Court may properly review the 
action of the United States District Court for the District 
of Columbia. 

STATEMENT OF FACTS 

The Appellant purchased an automobile from the Chief 
of Police of Orange, Virginia, for Seven Hundred and 
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Fifty Dollars ($750.00), paying Two Hundred and Fifty 
Dollars ($250.00), in cash and borrowing Five Hundred 
Dollars ($500.00) from the First National Bank of Orange, 
the loan being secured by a mortgage on the automobile. 
The Appellant had a seasonal job in New York City and 
was called to report to said job on December 5, 1951, a 
little less than a month after the transaction. No payment 
was due on the automobile when the Appellant left 
Virginia. The Appellant left two taxicabs operating in 
Orange and his family was there. He left for New York 
in the automobile he had purchased from the Chief of 
Police. The brakes of the automobile burned out near 
the Metropolitan Motors in Washington, D. C., and the 
Appellant, knowing the owner of Metropolitan Motors, 
left the automobile with the owner, notifying the Appel¬ 
lant’s brother (who lives in Washington) to get the auto¬ 
mobile. Upon his return to Washington, the Appellant 
learned that his brother had not got the automobile and 
that its whereabouts were unknown. The owner of Met¬ 
ropolitan Motors told him that two men took the auto¬ 
mobile. 

Appellant’s efforts to locate the automobile proved futile 
and he reported its loss to the insurance company which 
made an investigation and refused to pay for the loss. The 
Appellant made arrangements to pay the loan but on May 
26, 1952, the Appellant was indicted in Virginia for steal¬ 
ing the automobile. The Virginia statute reads: 

“Whenever any person is in possession of any per¬ 
sonal property, including motor vehicles, . . . the title 
or ownership of which he has agreed in writing shall 
be or remain in another or on which he has given a lien, 
and such person so in possession shall fraudulently 
sell, pledge, pawn or remove such property from the 
premises where it has been agreed that it shall remain, 
and refuses to disclose the location thereof ... or 
fraudulently remove the same from the State, with¬ 
out the written consent of the owner or lienor ... he 



shall be deemed guilty of the larceny thereof.” Code 
of Virginia, 1950 edition, 18-178 (Emphasis supplied). 

The indictment charged that the crime occurred January 
1, 1952. Based on this indictment, the Commonwealth of 
Virginia sought to extradite the Appellant. A hearing was 
held in the United States District Court for the District 
of Columbia. The Government introduced a certified copy 
of the Governor’s warrant which alleged that the crime was 
committed January 1, 1952. Despite the testimony to the 
effect that the Appellant left Virginia December 6, 1951, 
and returned February 5, 1952, and that he was in New 
York City on January 1, 1952, the Chief Judge, so sits as 
the chief executive of a state, ordered the Appellant ex¬ 
tradited. 

The Appellant applied for a writ of habeas corpus. At 
the hearing on the writ of habeas corpus, the testimony 
at the extradition hearing was reviewed and uncontroverted 
except in one particular which will be mentioned herein¬ 
after. It was stated that the Commonwealth Attorney had 
suggested to Appellant’s counsel that, if Appellant re¬ 
turned to Virginia, he could make bond there and im¬ 
mediately return to Virginia and that, if he paid the money 
owed the mortgagee bank, the action would be dismissed 
(Tr. p. 12). This last statement was denied although the 
Judge observed that counsel were saying just about the 
same thing (Tr. p. 20). The Court indicated that it 
would be of no “practical value” for Virginia to prosecute 
the Appellant if he paid the debt (Tr. p. 20) but he “re¬ 
luctantly” discharged the w r rit. (Tr. p. 28.) 

The Appellant then noted this appeal seasonably. 

SUMMARY OF ARGUMENT 

The trial court erred in discharging the writ of habeas 
corpus. 
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ARGUMENT 

1. The trial court erred in discharging the writ of habeas 
corpus. 

The hearing on the writ of habeas corpus showed that 
the Governor’s warrant stated that the Appellant on Janu¬ 
ary 1, 1952, fraudulently removed an automobile from the 
Commonwealth of Virginia, the automobile being pledged, 
without the consent of the First National Bank of Orange, 
the mortgagee. That was the only evidence introduced by 
the Government to support the extradition. Appellant 
showed that he left Orange on December 6, 1951, almost 
a month after he had purchased the mortgaged automobile 
(Tr. p. 10) and returned February 5, 1952 (Tr. p. 11). On 
January 1, 1952, the date the indictment charged the Ap¬ 
pellant with stealing the pledged automobile, the Appel¬ 
lant was in New York City (Tr. p. 10). Appellant had 
left the automobile at a parking lot because the brake band 
had burned out and had made arrangements for his brother 
to get the automobile when it w T as ready. On his return 
to Washington, he learned that two men had got the car 
and that its -whereabouts w’ere unknowm to the owner of 
the lot (Tr. p. 11). The loss was reported to the insurance 
company and it was not until the insurance company’s re¬ 
fusal to pay the claim for the loss that criminal action was 
started. The Government did not controvert these facts 
on the hearing so the Appellant treats them as conceded. 

From the facts adduced in the hearing on the writ of 
habeas corpus in the court below, there is a grave question 
whether any crime had been committed. The Virginia 
statute makes it larceny to fraudulently remove pledged 
property from the jurisdiction without the consent of the 
owner. Did the removal become fraudulent when the in¬ 
surance company refused to pay the claim? Virginia is 
trying to use extradition to collect a debt. It seems in¬ 
equitable that this can be done. 
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By Article IV, section 2, clause 2, of the Constitution of 
the United States, it is provided: 

“A person charged in any state with treason, felony, 
or other crime, who shall flee from justice, and be found 
in another state, shall, on demand of the executive 
authority of the state from which he fled, be delivered 
up, to be removed to the state having jurisdiction of 
the crime.” 

In order for the state of asylum to surrender the person 
to the demanding state, it must first appear (1) that the 
person is substantially charged with a crime against the 
laws of the demanding state, from which justice he al¬ 
legedly fled, by indictment or an affidavit certified by the 
Governor of the demanding state and (2) that the person 
demanded is a fugitive from the justice of the State, the 
executive authority of which makes the demand. Roberts 
v. Reilly, 29 L. Ed. 544, 116 U. S. 80; Drumm v. Pederson, 
259 N. W. 209 (Iowa); Hyatt v. New York ex rel. Corkhan, 
188 U. S. 691, 47 L. Ed. 657. Here there is no showing to 
rebut the evidence of the Appellant that he was without 
the demanding jurisdiction at the time the indictment al¬ 
leges he was committing a crime within the jurisdiction. 
Once the Appellant rebuts the prima facie proof of his 
presence within the state, it is incumbent on the Govern¬ 
ment to overcome that rebuttal. If the Government fails 
to meet that burden, the petitioner must be discharged. 
Levy v. Splain, 50 U. S. App. D. C. 31, 267 P. 333; Hayes 
v. Palmer , 21 U. S. App. D. C. 450. 

The case for the Appellee is not strengthened by the 
“on or about.” It goes without saying that neither 
December 6, 1951, nor February 5, 1952, is on or about 
January 1,1952. In Lawrence v. King, 180 N. E. 1 (Ind.), 
the indictment upon which extradition was sought charged 
the commission of a crime “on or about July 26, 1926.” 
The evidence showed that the Appellant had not been in 
the demanding state since July 19, 1926, seven days before 
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the date alleged in the indictment. The government argued 
that the indictment charged “on or about” and that July 
19,1926, was sufficiently close to July 26, 1926, to have the 
Appellant extradited. The Court, in answer to the Gov- 
eminent"s argument, said: 

“But when the fact in issue is whether one is a 
fugitive from justice, within the meaning of the Fed¬ 
eral Constitution, such fact cannot be established with¬ 
out proving the physical presence of the alleged f ugi¬ 
tive in the demanding state on the date the offense was 
committed.” (Emphasis supplied.) 

See also People ex rel. Randolph v. Meyerling , 180 X. E. 
560 (Ill.). 

The Government cannot argue that the crime of larceny 
can be a continuing crime and that the Appellant might have 
formed the intent to commit the crime before he left Vir¬ 
ginia. In Hyatt v. New York ex rel. Corkhan, supra , the 
Supreme Court of the United States said: 

“It is, however, contended that a person may be 
guilty or a larceny or false pretense within a state 
without being personally present in the state at the 
time. Therefore the indictments found were sufficient 
justification for the requisition of the governor and 
for the action of the governor of New York thereon. 
This raises the question whether the relator could have 
been a fugitive from justice when it is conceded he 
was not in the state of Tennessee at the time of the 
commission of those acts for which he had been in¬ 
dicted, assuming that he committed them outside of 
the state. 

“The exercise of jurisdiction by a state to make an 
act committed outside its borders a crime against the 
state is one thing, but to assert that the party com¬ 
mitting such act comes under the Federal statute, and 
is to be delivered up as a fugitive from the justice of 
that state, is quite a different proposition.” 

“. . . It is difficult to see how a person can be said to 
have fled from the state in which he is charged to have 



committed some act amounting to a crime against that 
state at the time the act is said to have been com¬ 
mitted . . 

The failure of the Government to rebut the Appellant’s 
evidence to the effect that the Appellant was not in the 
demanding state at the time the Government contended the 
crime was committed was fatal. Daugherty v. Hornsby, 
151 P. 2d 799, CCA 5th. Cir.; Ex parte Shoemaker, 144 
P. 985 (Cal.); Ex parte Presley, 27 S. W. (2d) 815 (Texas). 

CONCLUSION 

Appellant respectfully requests that this Court reverse 
the action of the court below. Appellant also requests 
such other appropriate relief as this court may deem just 
and proper. 

Respectfully submitted, 

E. Lewis Ferrell, 
Attorney for Appellant, 
307 E Street, N. W., 
Washington 1, D. C. 
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Filed June 17, 1952. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

In Re: William Rose Richards, Petitioner. Habeas 
Corpus No. 3911. 

PETITION FOR WRIT OF HABEAS CORPUS 

The petition of William Rose Richards respectfully 
shows unto the Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That he is being held by the United States Marshal 
for extradition to the State of Virginia. 

3. That for approximately nine (9) months in the year 
1951, the petitioner operated two taxicabs in Orange, Vir¬ 
ginia. On or about November 11, 1951, your petitioner 
purchased from the Chief of Police of Orange, Virginia, a 
Ford automobile for the price of $750.00, paying the Chief 
of Police $250.00 down and making a loan from a bank in 
Orange, Virginia, of $500.00 to pay the balance. The Chief 
of Police had taken the said Ford car from a person from 
Baltimore, Maryland, who sent the Chief “a title,” which 
incidentally, did not bear the same motor numbers as those 
on the motor of the said Ford car. 

4. Petitioner had a seasonable job in New York and was 
called to report to that job on or before December 5, 1951, 
noting at this time that no payment was due on the car. 
Your petitioner left his two cabs operating in Orange, 
Virginia, and left for New York in the said Ford. The 
brakes on the Ford burned out on Bladensburg Road, in 
Northeast Washington, D. C., near the Metropolitan 
Motors, Inc., and your petitioner knowing the owner of the 
place left the Ford parked in front of the lot of the said 
Motors Co. and notified his brother to pick up the car and 
have the brakes repaired. Petitioner returned to Orange, 
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Virginia, and took one of his cabs and proceeded to New 
York where he remained until the 7th day of January, 
1952. Upon his return to Washington, D. C., he learned 
that his brother had not picked up the car and that the 
whereabouts of the car was a mystery. Petitioner checked 
the owner of Metropolitan Motors, Inc., who told petitioner 
that he thought petitioner had the car. He told him 
36 two men drove oil in it and had not seen the car 
since. Petitioner immediately notified the Insurance 
Company of the missing car and attempted to aid them in 
any way he could. He reported any lead that he received to 
the Company. He reported that the motor number on the 
title and the motor number of the car were different. The 
Insurance Company has to date refused to pay the claim. 
The bank in Orange, Virginia, has a note for $599.97, which 
the petitioner has arrange to pay $300.00 on the 1st day of 
July, 1952, and the balance on the or before the 4th Mon¬ 
day in July, 1952, provided he can continue to work here 
on his job. Petitioner has been assured by the Common¬ 
wealth Attorney for Orange County, Virginia, that he can 
post bond and return to his wife and five children in Wash¬ 
ington, D. C., and if he pays the note by the 4th Monday in 
July, 1952, which is the next Court day in Orange County, 
the matter will be closed. 

5. Petitioner avers that he is being held in violation of 
his Constitutional rights. That he is not a fugitive from 
justice having not committed any crime within the State 
of Virginia. The Officials of Orange County, Virginia, 
are attempting to use the extradition laws to force the col¬ 
lection of a debt. The Commonwealth demonstrated by 
his assurance to petitioner of what the disposition of the 
matter would be if the claim was paid by the 4th Monday 
in July, 1952, that this is essentially a civil matter and the 
law of Virginia under which this indictment was returned 
is being twisted to meet the selfish desires of the Officials 
and the bank of Orange, Virginia. 
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6. Petitioner avers that he was in the State of New York 
on the date alleged in the indictment as the date the crime 
was committed. There has been no showing that he was 
there on that date. The fact that he was seen in the State 
subsequent to the date alleged is immaterial in this particu¬ 
lar matter. 

Wherefore, petitioner prays: 

1. That this Court issue a writ of Habeas Corpus, di¬ 
rected to the United States Marshal, commanding him to 
produce the petitioner before this Court to determine the 
legality of his detention. 

2. That upon hearing the petitioner be discharged. 

3. And for such other and further relief as to this Court 
may deem just and proper. 

(s) William R. Richards, Petitioner. 

37 (s) Wilbur W. Sewell, Attorney for Petitioner, 307 

307 E. Street, N. W. District 8000. 

District of Columbia, SS: 

William Rose Richards, being first duly sworn, deposes 
and says that I have read the foregoing petition by me 
subscribed and know the contents thereof; that the state¬ 
ments of facts therein made upon personal knowledge are 
true, and those made upon information and belief, I be¬ 
lieve to be true. 

(s) William R. Richards, Petitioner. 

Subscribed and sworn to before me this 17th day of June, 
1952. 

Harry M. Hull, Clerk, (s) David W. Kindelberger, 
Deputy Clerk. 

Fiat 

Let this writ issue; 

Returnable the 20th day of June, 1952, at 10:00 O’clock 
A.M. to be released on existing bond, pending bondsman 

consent. ( s ) Walter M. Bastian, Judge. 
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38 Filed June 20, 1952. Harry M. Hull, Clerk 

**•••••••• 

RETURN AND ANSWER TO A WRIT OF 
HABEAS CORPUS 

Comes now the respondent by his attorney, Charles M. 
Irelan, the United States Attorney in and for the District 
of Columbia, and as a return and answer to the writ of 
habeas corpus, shows unto the Court the following: 

1. On June 17, 1952, Chief Judge Bolitha J. Laws, after 
a hearing in extradition proceeding, Commonwealth of 
Virginia v. William Rose Richards, Requisition No. 1055, 
ordered this petitioner be returned to the Commonwealth 
of Virginia. 

2. The petitioner was indicted in the County of Orange, 
Commonwealth of Virginia, on May 26, 1952, charged with 
a crime of grand larceny. The indictment alleges that the 
petitioner on or about January 1, 1952, did unlawfully, 
feloniously and fraudulently remove a certain motor ve¬ 
hicle, to wit: one 1946 model four-door sedan with motor 
number 99A-70688, of the value of $600, which the peti¬ 
tioner had in his possession and upon which the peti- 

39 tioner had given a lien to the National Bank of 
Orange, Virginia, said removal being without the 

written consent of the lienor. 

Wherefore, the above premises considered, your respond¬ 
ent respectfully submits that the petitioner is lawfully 
restrained by the respondent, that the allegations of the 
petition filed herein are without merit, and respectfully 
moves the Court to enter an order dismissing the petition 
and discharging the writ 

(s) Charles M. Irelan, United States Attorney. 

(s) B. M. Landesman, Assistant United States At¬ 
torney. 
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Filed June 20, 1952. Harry M. Hull, Clerk 

ORDER 

This cause coming on for consideration on a petition for 
a writ of habeas corpus, the writ, the return and answer 
thereto, and it appearing to the Court that the petitioner 
is lawfully restrained by the respondents, it is this 20th 
day of June, 1952, 

Ordered, that the petition be dismissed, the writ be dis¬ 
charged, and the petitioner remanded to the custody of the 
respondents. 

(s) Henry A. Schweinhaut, Judge. 

41 Filed July 21, 1952. Harry M. Hull, Clerk 

In re: William Rose Richards, Plaintiff. Civil Action 
No. H. C. 3911. 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of July, 1952, that 
William Rose Richards, Petitioner, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
20th day of June, 1952, in favor of United States, Respond¬ 
ent, against said William Rose Richards, Petitioner. 

(s) E. Lewis Ferrell, Attorney for Petitioner. 

42 Filed Aug. 4, 1952. Harry M. Hull, Clerk 

POINTS RELIED UPON ON APPEAL 

1. The Court erred in dismissing the Petition for a Writ 
of Habeas Corpus. 
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2. For such other and further errors as may be advanced 
in the Petitioner’s brief and/or argument before this Hon¬ 
orable Court. 

(s) E. Lewis Ferrell, Attorney for Petitioner. 


43 Filed Aug. 4, 1952. Harry M. Hull, Clerk 


DESIGNATION OF RECORD 

The Clerk of Court will please prepare the following as 
the Designation of Record on appeal: 

1. The Petition for a Writ of Habeas Corpus. 

2. The answer. 

3. The transcript of testimony. 

4. The judgment and docket entries. 

5. Points Relied Upon on Appeal. 

6. This designation. 

(s) E. Lewis Ferrell, Attorney for Petitioner. 


2 PROCEEDINGS 

The Court: Mr. Sewell and Mr. Landesman, come up 
here. 

(At the bench:) 

The Court: I read this last night, and I wanted to in¬ 
quire of you about the second paragraph, that he is being 
held by the United States Marshal for extradition. 

Do I take it from that that there has been an extradi¬ 
tion hearing? 

Mr. Landesman: Yes. 







Mr. Sewell: We were before Judge Laws, and he gave me 
until two o’clock— 

The Court: Suppose you go back to counsel table, so 
your client may hear you. 

(After counsel left the bench:) 

The Court: I think, if you do not mind, I will take a five- 
minute recess. 

(After a recess:) 

Mr. Sewell: Your Honor asked me about the second para¬ 
graph there. 

The Court: I just wanted to know the status of the case 
as it was prior to today. What has happened in the matter 
thus far? 

Mr. Sewell: We have been before Judge Laws. We had 
a hearing, and certain matters I attempted to bring out he 
told me were not developed, and he gave me until 
3 two o’clock on last Tuesday to file a writ of habeas 
corpus. I did that. Judge Bastian signed the re¬ 
turn and let him remain on the same bond. 

The Court: Now, Mr. District Attorney, tell me what 
transpired before Judge Laws. 

Mr. Landesman: Well, we had our regular extradition 
hearing, in which the Government proved identity and 
fugitivitv to the satisfaction of Judge Laws. The Gov¬ 
ernment papers were in good order, containing an indict¬ 
ment in the State of Virginia for the grand larceny of an 
automobile, and Judge Laws, on the 17th day of June, 
signed the extradition papers, ordered him removed to the 
State of Virginia, but did, as counsel has pointed out to 
Your Honor, give him until two o’clock to file a petition 
for writ of habeas corpus. 

I do not recall Judge Laws at that time making the state¬ 
ment that is attributed to him, that there are certain mat¬ 
ters that were not developed at that time. I felt that all 
the matters were developed. 
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The Court: In extradition he could not hear anything 
about testimony. 

Mr. Landesman: The basis for the habeas corpus is an 
allegation that the Government has been unable to prove 
fugitivity, and certainly that was an issue in the extradi¬ 
tion hearing. 

4 The Court: And that it is a criminal prosecution 
for what is actually a debt collection. That is the 

other allegation. 

Mr. Landesman: That is the other allegation, but there 
is a statement here from the Commonwealth Attorney, in 
making the petition to the Governor, in which he swears 
that it is not for the collection of a civil debt. 

Mr. Sewell: Your Honor, I argued before Judge Laws 
about the insurance company, and he stopped me on that 
and said that was not before him. That is what I was 
speaking of. I placed Mr. Richards on the stand before 
Judge Laws, and I took the position that since he was not 
in the demanding state on the day they allege in the indict¬ 
ment that the crime was committed, he is not a fugitive 
from justice and therefore he cannot be extradited. 

The Court: But didn’t Judge Laws pass on that ques¬ 
tion? That is the reason I asked you about that. He 
would have had to pass on the question. 

Mr. Sewell: To sign the paper, he would have had to 
pass on it. Judge Laws was sitting as a Governor of a 
State. There is a question as to whether a Court has a 
right to review his finding on whether he is a fugitive. 

The Court: Technically I think it does. 

Mr. Sewell: That is one of the purposes for which I am 
here this morning. I am not attacking the indict- 

5 ment on technicalities at all. I am merely attack¬ 
ing the indictment since it alleges the 1st day of 

January, 1952. 

Now, in a trial on that indictment it would not be neces¬ 
sary for the Government or for the prosecution to prove 
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a crime committed on that very day; but in a proceeding 
of this kind, where the man shows that he is not in the 
demanding state at the time alleged in the crime, the de¬ 
manding state must, in my opinion, prove that it was at 
that time. 

This is not the realm of an alibi. There is a distinction 
between an alibi and a man proving something that will 
upset the jurisdiction of the Court and make it impossible 
for the Court to turn him over to a demanding state. 

At the time we were before Judge Laws the sheriff 
from Orange County testified that he saw Mr. Bichards in 
Orange, Virginia, on February 5th. 

The Court: What is the crucial date? 

Mr. Sewell: Sir? 

The Court: The dates do not mean anything to me. 
What significance has February 5th got? 

Mr. Sewell: Well, it has none except the indictment says 
he committed this particular crime on January 1, 1952. 

Mr. Landesman: Or about. 

Mr. Sewell: On or about. 

The Court: On or about January 1st. 

Mr. Sewell: 1952. Now, the sheriff testifies that 
6 he saw him there on the 5th day of February, 1952. 

He left Orange, Virginia, on the 5th day of Decem¬ 
ber, 1951. 

I say that “on or about” as I said before, is all right 
on the trial of this indictment to prove this crime; but 
“on or about” here, even if it had any significance, would 
not include February 5th, or December 5th, either way. 

There is a case, In re: Shoemaker , which is found in 144 
Pacific, where it was held that here was a prisoner being 
held for a certain crime who was not in the demanding 
state 18 days before the crime and he was in the demand¬ 
ing state three weeks after the day alleged in the indict¬ 
ment for the crime; and the Court released him, saying 
obviously he was not in the demanding state at the time 
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the crime was committed; therefore he could not be held 
for extradition. If they had caught him in the state and 
charged him with that, it would have been a different 
proposition. 

The Court: Suppose a man is charged with robbing a 
bank in Orange, Virginia, on January 5th. They would 
have to establish that he was in the jurisdiction on the 5th 
of January. 

Mr. Sewell: Yes. 

The Court: Now, does it make any difference? This 
charge is a charge of taking from the state an automobile 
which was mortgaged. Is he charged with larceny of the 
automobile ? 

7 Mr. Sewell: I understand he is charged with grand 

larceny. 

The Court: Grand larceny. 

Mr. Sewell.: He left there on the 5th of December. 

The Court: Where is the charge? 

Mr. Landesman: On or about January 1, 1922, Your 
Honor, with feloniously taking the automobile out of the 
state. 

The Court: They charged him with having, on or about 
the 1st of January, 1952, feloniously stolen an automobile? 

Mr. Sewell: Yes, sir. 

The Court: Now, then, what are the facts with respect 
to that date? 

Mr. Sewell: The facts with respect to that date are 
that he actually left Orange County, Virginia, on the 5th 
of December, 1951, in the Ford that is mentioned there. He 
was on his way to New York. He was working for the 
Conversion and Surveys, Incorporated, in Brooklyn, New 
York. He had two taxicabs in Orange that he left there. 

When he got to Washington the brakes burned out on 
the Ford automobile. He left it parked out on Bladensburg 
Road, near the Metropolitan Motors. 

He went back to Orange, picked up one of those taxicabs, 
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proceeded to New York, and reported to New York on 
December 6th or 7th, to these people on this job. 

His brother, who is in the court room, was sup- 

8 posed to pick up the automobile. His brother broke 
his leg. It has not healed yet. When he went to 

get the car, it was gone. 

He left New York on the 6th day of January, 1952. 
The Court: And he had not been in Virginia, you say, 
between the 5th of December— 

Mr. Sewell: And the 5th of February. 

The Court: 5th of January. 

Mr. Sewell: February. 

The Court: He was out of the State of Virginia from 
when to when? 

Mr. Sewell: He went back down there on the 6th to get 
the taxicab. From the 6th day of December, 1951, until 
on or about the 5th day of February, 1952, he was out of 
the State of Virginia. 

When he left New York and came back here, he went 
out and asked the man about the car. He told him he 
thought he had the car. He said, “Two fellows drove off 
in it and I haven’t seen it since.” 

One of them said that it was wrecked maybe somewhere 
down in West Virginia. 

He reported the loss to the insurance company. 

In the meantime he started working in shipyards in 
Baltimore, Maryland, and then he came back to Washing¬ 
ton. 

He went back to Orange, Virginia, on the 5th day of 
February. He saw the sheriff. He saw the chief of 

9 police, from whom he bought the car. He saw both 
of them, and I guess they saw him. 

He called up the bank and he made arrangements only 
a month ago, when the insurance company told him they 
were not going to pay for the car. 

WTien the insurance company informed the bank they 
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were not going to pay for the car, they proceeded to get a 
warrant, and an indictment was returned and an extradi¬ 
tion was asked for. 

I say they are using the extradition laws to get this man 
back into Virginia either for the purpose of forcing him 
to pay a civil debt or serve in a civil process down there; 
that whatever he has done is not an extraditable crime. 

Certainly he has not paid any notes on it, because he 
was waiting, after having made a report to the insurance 
company, to see if the insurance company intended to pay 
for the car. They informed him a month ago that they 
were not. At that time they had a warrant out for him 
and they had picked him up here. Certainly he was not 
in a position to do that. 

It was suggested to me, and I made the suggestion to 
Mr. Richards, that all they wanted with him was that he 
could go down there and make bond and immediately re¬ 
turn to Washington. 

10 I questioned them about the possibility of a man 
in Virginia taking him out on a thousand dollar 
bond and allowing him to return to the District of Co¬ 
lumbia. They said that his people had land down there. 

Their next court session is on the fourth Monday in July. 
I \cas told—I understand there is a denial that this was 
told to me—and I transmitted to Richards— 

The Court: You were told by whom? 

Mr. Sewell: I was told by the Commonwealth Attorney 
over in Municipal Court— 

The Court: Where? 

Mr. Sewell: Municipal Court, the U. S. branch over here, 
just about a week ago, Friday— 

The Court: When you say Commonwealth Attorney, you 
mean United States Attorney? 

Mr. Sewell: No; Commonwealth Attorney from Virginia. 

Mr. Landesman: Who is here to deny that. 

Mr. Sewell: He made a statement to me—I was talking 
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to him about the case—that if he would go back voluntarily 
—“We have our next court the fourth Monday in July; 
if he makes restitution by that time, there will probably be 
nothing to it.” 

I went around and made the proposition to him, if he 
could do that. 

He said, “I don’t trust them, so I would rather 

11 have a hearing.” 

That is what you see in the petition there—that 
petitioner was assured of this thing. That is where the 
statement came from. It was told to me and I transmitted 
it to my client, who would not take the proposition. 

Mr. Richards testified that he was in New York on that 
day, on the 1st of January. He was working for Conver¬ 
sion and Surveys, Incorporated, and they owed him some 
subsistence at the time of his termination. 

I have a check here for the week ending the 6th of Janu¬ 
ary, 1952, where he is paid $4.25 subsistence, and this is 
a termination slip. 

I also have a letter and a seat number where he was to 
attend school beginning January 5th. 

The Court: Let me ask you this. He did give a chattel 
mortgage or chattel trust on the automobile? 

Mr. Sewell: Yes, sir. I will tell Your Honor how that 
came about. I understand that— 

The Court: He bought it from the chief of police, paid 
so much in cash, and borrowed the money for the rest of 
it, and gave to the bank, I take it, a note and a chattel 
trust or mortgage, whatever they use down there. 

Mr. Sewell: Yes. 

The Court: Now, as of the time when he drove the car 
from Orange the first time — When did you say that 
was? 

12 Mr. Sewell: That was December 5, 1951. 

The Court: On December 5th he left Orange to go 
to New York in the car? 
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Mr. Sewell: Yes, sir. 

The Court: At that time did he owe any money? 

Mr. Sewell: He owed the note. 

The Court: I did not put it accurately. Was there any 
payment due? 

Mr. Sewell: No, sir. 

The Court: Following the 5th of December, when was 
the first payment due to the bank? 

Mr. Sewell: I think the first payment was due either 
on the 11th or 13th. He thought it was the 11th and the 
bank thought it was the 13th. 

The Court: Of December? 

Mr. Sewell: Of December, yes. 

The Court: Was it a monthly payment note? 

Mr. Sewell: Yes, sir, it was a monthly payment note, and 
they gave him 12 months to pay. 

The Court: So the first payment was the 11th or 13th of 
December? 

Mr. Sewell: Yes. 

The Court: Did he make that payment? 

Mr. Sewell: No, sir, he did not make the payment. 

The Court: The next would have been the 11th 
13 or 13th of January? 

Mr. Sewell: Yes. 

The Court: Did he make that payment? 

Mr. Sewell: No, sir. He intended to make two payments 
on that date. He was going up to his job— 

The Court: Did he have any arrangement with the bank, 
before he left for New York, to either make the payment 
or to delay the payment until January? 

Mr. Sewell: No. I am certain he did not. 

Mr. Landesman: As a matter of fact, Your Honor—I 
hate to interrupt—the chattel mortgage states the car can¬ 
not be taken out of the state without the consent of the 
lienor. 

The Court: I am asking these questions directed to your 
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point that he was not in the demanding state at the time. 
Would this be a continuing offense from the 5th of Decem¬ 
ber on? 

Mr. Sewell: No, sir. I say no for this reason: All chattel 
mortgages—even here in the District of Columbia—say 
that an automobile is supposed to remain at a certain ad¬ 
dress; but that does not necessarily mean that you can¬ 
not go out of the state and every time you get ready to go 
you have to ask someone who is holding that mortgage if 
you can go. 

Now, this man had on December 5th, no intention 
14 of leaving Orange, Virginia, permanently. He left 
cabs on the street down there. They knew he had the 
cabs. They had his name on them. 

fie had a seasonal job of some type where, when he is 
not working with them, they pay him a little to keep him 
on the payroll. "When they have occasion, they call him up. 

If he had taken that car out of the state like he did, if 
he had paid up the notes on it, if he were up to date today, 
they 'would not be asking to take him back down there to 
prosecute him, because, even though they have the statute 
on the books, nobody would enforce it. 

I say it could not have been a continuing crime, and if 
it had been I think it was incumbent on the Common¬ 
wealth, when they got the indictment—they knew when he 
left—certainly the chief of police knew he was going to 
New York when he bought the car—it was incumbent upon 
them to make the indictment cover December and January 
if they considered it a continuing crime. 

I say this is the type of crime that cannot be committed 
in Virginia. It cannot be. You can do no overt act in 
Virginia— 

The Court: By taking an automobile out of the State of 
Virginia— 

Mr. Sewell: Unless they can show— 

The Court: Intent? 
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15 Mr. Sewell: Unless they can show intent to re¬ 
main away permanently, but they can’t show it in 

this man’s case. 

The Court: But I am wandering if that does not resolve 
itself into my trying the Virginia case. 

Mr. Sewell: No. That would be maybe an alibi down 
there, but he has a right here to show that, although it 
necessarily involves some facts which include alibi—he 
lias a right to show’ you, to make it clear to you—he was 
not in the demanding state at the time and therefore was 
not fugitive from justice within the meaning of Article 
IV, Section 2 of the Constitution. 

The Court: If he had feloniously taken the car away 
from Virginia prior to January 1st and kept it away from 
Virginia and kept himself away from Virginia after the 
payment became due, it seems to me that it adds up to the 
same thing as having robbed the bank in Virginia on the 
1st of January. 

Mr. Sewrell: It is true he missed the December payment, 
but by the time the January payment came around the 
insurance company was in the middle. The loss had been 
reported to them, and the process of the insurance com¬ 
pany of taking care of the loss of the car maybe would have 
been to have him pay the difference, and they only notified 
him one month ago. 

The Court: That was between him and the insur- 

16 ance company. 

Mr. Sew’ell: And the bank. The bank had the 
policy; he did not have it. 

The Court: I know that, but he owed the money to the 
bank. He owed the bank the money, whether somebody 
stole his automobile or not. 

Mr. Sewell: That is right, sir. 

The Court: Let me see whether this analogy fits your 
case. I am not deciding this case against you, certainly 
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not yet, by the questions I am asking you. I am trying 
to probe and test your position. 

Take a non-support case. The Virginia Court directs 
a person to support his children. Whether it is a duty 
under the statute, the court does it. He has a duty to 
support his children. Willful failure to do so constitutes 
a violation of the laws in the State of Virginia. 

To make it clearer, shall we say, he is sentenced by the 
Virginia Court to pay so much a month or a week. Now, 
he leaves the State of Virginia. Isn’t he violating the 
law of Virginia and committing another offense in Vir¬ 
ginia every time he fails to make those payments which 
are due to be paid in Virginia, even though he himself 
may be in the State of Washington? 

Mr. Sewell: That is right. 

The Court: The cases all hold that. 

17 Mr. Sewell: That is not an analogy to my mind. 

In that situation you give, he is, pure and simple, a 
fugitive from justice, because he is under court order. This 
is a voluntary agreement between a bank and a purchaser. 
Any time that man left the state and missed one payment 
in the non-support case, he was subject to extradition, but 
I do not believe finance companies and banks do that. 

I took my car to Missouri and missed a payment. They 
did not extradite me. They sent me a telegram and told 
me to sent it to them. They did not extradite me. 

However, had I been under a duty to the court, it would 
have been a different proposition. 

This man in your case was under a judgment from the 
court. In my case the court has not been in this proposi¬ 
tion and would not be in it now if the notes were paid, and 
I submit that Mr. Richards has made arrangements to pay 
the notes. 

The Court: With whom did he make arrangements to 
pay the notes? 

Mr. Sewell: He has made arrangements with a person 
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here in the city. He called me and said he would have $300 
on the first day of July and he will pay the balance off. 
It will not be $299. He said there would be some rebate on 
the insurance policy and the interest—just the amount 
he used—and by the fourth Monday in July he will have 
paid the note. There will be a test— 

18 The Court: How much does he owe on the auto¬ 
mobile ? 

Mr. Sew'ell: The automobile cost $750. He paid $250 
down. 

The Court: How much does he still owe on it? 

Mr. Sewell: $599.97. 

The Court: He still owes that. 

Mr. Sewell: Yes. 

The Court: What is his arrangement? 

Mr. Sewell: I am not at liberty to divulge the name of 
the friend, but I have his telephone number. He called 
me and told me he would have $300 for Mr. Richards on 
the first day of July, and between the first day of July and 
the first Monday in July that he would make arrangements 
for him to get the balance of the money. Mr. Richards 
works every day. 

The Court: Here in Washington? 

Mr. Sewell: Yes, right here in Washington. He lives 
at 229 Third Street. 

The Court: Where does he work? 

The Petitioner: Rice’s Pastry Shop, 35 F Street, North¬ 
east. 

The Court: How long have you been working there? 

The Petitioner: I have been there about a month. 

The Court: WTiat has happened to your two automobiles 
in Orange? 

19 The Petitioner: I sold those. 

The Court: WTien? 

The Petitioner: Well, I owed for those, and I give one 
to my uncle to take over the payments. 
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The Court: When? 

The Petitioner: That was in February. 

Mr. Sewell: He has five children, too, Your Honor, and 
he is married. 

I respectfully state that Virginia has an interest in this 
matter, but if all they are going to do it take him down 
there, put him under bond, and send him back here, he 
could stay here and that will give him a chance to pay off 
the debt. They are putting him into greater debt by tak¬ 
ing him over there and having him put up money for a 
bond, and so forth. 

The Court: V r ho is here representing the State of Vir¬ 
ginia? 

Mr. Landesman: We have the Commonwealth Attorney, 
Your Honor. I think Your Honor may want to hear from 
him with respect to their intentions. 

The Court: I would like to hear from him. 

Mr. Landesman: Mr. Higginbotham. Also with respect 
to the fact that Mr. Higginbotham is alleged to have told 
counsel or the petitioner that all they are interested in is 
a civil debt, which he never said. 

20 The Court: Is that H-i-g-g-i-n-b-o-t-h-a-m? 

Mr. Higginbotham: Yes. 

The Court: WLat do you have to say about the matter? 

Mr. Higginbotham: I have nothing to say except that 
this man, according to the statutes, committed a crime in 
our state, and we want him back there for trial. That is 

mv sole interest. 

•> 

The Court: Perhaps you can answer these questions; 
perhaps you can’t. If you don’t want to, you don’t have 
to. I am going to step out of my judicial character for 
the moment and ask you this question: Suppose I put this 
case off, leaving it in the status quo, to give him an oppor¬ 
tunity to pay this debt. How about that? 

Mr. Higginbotham: I have nothing to do with that. I 
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have nothing to do with the payment of this debt. I am 
interested only in the prosecution. 

As to the statement that this man made that I told him, 
it is absolutely a falsehood. 

The Court: What did you say ? 

Mr. Higginbotham: I told him that in the usual case, 
if this man paid his obligation prior to his coming to 
trial it would be a circumstance in mitigation of punish¬ 
ment no doubt to be considered by the court. 

The Court: That is pretty much the same thing as what 
he said. There is not much difference between that 
21 and what Mr. Sewell said. 

Mr. Higginbotham: I did not say there would be 
nothing much to the case. The trial would proceed in the 
usual manner. The Court always considers whether or 
not the debt has been paid in fixing the amount of sentence, 
whether he gets a suspended sentence, whether he has to 
go to jail, and how much. 

The Court: Could we not—again while I am still out of 
my judicial role — discuss the practical aspects of this 
matter? 

Mr. Higginbotham: If it please the Court— 

The Court: What practical value is it to the State of 
Virginia to prosecute him—and I am just assuming the 
facts to be as I have urged them, without more; assuming 
that—in a criminal offense when he settles a clear legal 
obligation to pay money? 

Mr. Higginbotham: If Your Honor please, the wisdom 
of the state making his action a crime, I, as Commonwealth 
Attorney, do not think it is proper to go into. His action 
is made a crime, and it is made a crime of grand larceny, 
just as giving a bad check. We prosecute those cases all 
the time. Whether or not he pays the debt is no concern 
of mine. I did not institute the proceeding. The warrant 
was sworn. I presented the indictment to the Grand Jury. 
That is how the case got its present status. 
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The Court: What have you to say? 

23 Mr. Landesman: I can’t help but be impressed by 
Your Honor’s approach to the practical side of this 
proposition. There is no question but that, under the laws 
of the State of Virginia, a technical crime has been com¬ 
mitted. 

It is one that arises, however, not from the standpoint 
of a man stealing something to which he had no color 
of right. He had this automobile. He violated his pay¬ 
ments, taking the car out of the state without the permis¬ 
sion of the lienor, namely, the bank. 

If Your Honor, in his judicial wisdom, wants to con¬ 
tinue this case for a few months, until restitution could 
be made, and at that time take further action on the habeas 
corpus, I certainly won’t stand in the way. 

I do feel, however, that under the law, one of Your 
Honor’s questions to Mr. Sewell as to whether or not this 
was a matter of defense to be taken up at the actual trial 
of the case, is exactly what the Supreme Court said in this 
case that I have here, borrowing Mr. Sewell’s book, in 
the case of Biddinger v. Commissioner of Police , in 245 
U. S. 128, decided in 1913. The Court said there: 

“This much, however, the decisions of this court make 
clear; that the proceeding is a summary one”—namely, the 
habeas corpus proceeding or a requisition arising out of 
an extradition proposition— 

“ to be kept within narrow bounds, not less for the 
23 protection of the liberty of the citizen than in the 
public interest; that when the extradition papers 
required by the statute are in the proper form, the only 
evidence sanctioned by this Court as admissible on such 
a hearing is such as tends to prove that the accused was 
not in the demanding state at the time the crime is al¬ 
leged to have been committed; and frequently and em¬ 
phatically, that defenses cannot be entertained on such a 
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bearing, but must be referred for investigation to the trial 
of the case in the courts of the demanding state.” 

With respect to the doctrine of constructive presence 
by virtue of a continuing proposition here, there is no 
question but that this man is presumed to have been in 
the State of Virginia at the time the offense took place. 

However, I do not want to point out to the Court the 
recent case of Fuller v. United States, a non-support case 
case which arose initially on an extradition proceeding in 
which a trial court, the District Court Judge, ordered a 
man removed to North Carolina. Subsequent to that a 
habeas corpus was petitioned for, just as in this case. The 
Court of Appeals held that the doctrine of constructive 
presence w’as not applicable in that type of continuing type 
of crime of non-support. 

We have never adopted the uniform extradition 
24 laws in this jurisdiction which make the doctrine of 
constructive presence applicable as it is in practi¬ 
cally every other State of the Union. So that in a non¬ 
support case, if a man leaves his wife in the State of Vir¬ 
ginia or any other state w’hich makes non-support a crime, 
and comes to Washington and stays here for a month or 
two months and continues to send his wife money through 
the mail, and then stops his payments while he is in the 
city of Washington, we could not extradite him under the 
Fuller case. 

The Court: Because he had made some, and then one fail¬ 
ure would not be enough to warrant his return. That is 
the rationale of that case. 

Mr. Landesman: Well, the way I read the case was that 
we could not establish the element of fugitivity, namely, 
the presence of the defendant in the demanding state on 
the date that the alleged non-support began. 

The Court: On the date that he first missed the payment. 

Mr. Landesman: Missed the payment 






23 


Mr. Sewell: Talk about constructive presence in the state. 
Your Honor, vou can’t use that in extradition cases. 

In the Hyde case, 47 Lawyers Edition 657, the Court said 
this: 

“When it is conceded or conclusively proved that no 
question can be made that the person was not in the de¬ 
manding state when the crime is said to have been 

25 committed and his arrest is sought on the ground 
only of constructive presence in the demanding state, 

then the Court will discharge the defendant.” 

The Court: Let me ask you this: How could anyone ever 
be convicted of an offense against the laws of Virginia by 
doing what this defendant did? I mean, how could they 
ever get anybody back to Virginia? 

Mr. Sewell: I say it is not an extraditable offense. He 
has been in Virginia since. If they kidnap him and take 
him back there, they can do it. Any way they get him 
back there in the state, he cannot say anything about it; 
but I say they can’t ask another state to give them this 
man on the theory that that crime cannot be committed in 
Virginia. 

The Court: That is exactly what I am asking you. I am 
asking you whether or not your argument does not boil 
down to the fact that if you can’t extradite a man who 
borrows money on an automobile and then flees the juris¬ 
diction, intending never to go near it again and intending 
never to pay for the automobile, he has practically a free 
automobile, because he says to himself, “They can’t get 
me out of New York, the District of Columbia, or any¬ 
where. All I have to do is borrow the money, get out of 
Virginia, and I am safe.” 

Mr. Sewell: No, that is not the situation. 

The Court: Why not? 

Mr. Sewell: He borrows the money and flees the 

26 jurisdiction with no intention of going back there? 

The Court: Yes. 
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Mr. Sewell: Oh. He did intend to commit grand lar¬ 
ceny ? 

The Court: Who is to determine that? The Court of 
Virginia or this Court? Whether intent exists is clearly 
a matter of defense. 

Mr. Sewell: Yes, but I think you may look into intent 
to determine whether this man was a fugitive or not. 

The Court: I would have to try this criminal case in 
order to determine the question, and this is why I would 
have to do it: I would hear Richards and any witnesses he 
has on the issue, among others, perhaps, but certainly this 
one, of whether he intended to steal the automobile out of 
the State of Virginia. 

Virginia then, unless it wanted to hold him here, would 
have to produce witnesses, if any, to show that his actions 
down there and his transactions down there negatived the 
existence of this good intent and established, rather, the 
evil, felonious intent. 

By the time I have heard that, I will have heard Vir¬ 
ginia’s case. 

Mr. Sewell: I say that Virginia would not have the right 
to put on that testimony. 

The Court: You have to do it, on the theory that if he 
left with good intent he did not violate the law down 
27 there, and Virginia has the right to say, “Wait a 
minute. I can show you that he had an evil intent.” 
So that amounts to a trial of the case. 

Mr. Sewell: What I meant to say is that Virginia has 
done it. They have a presumption working in their favor 
when they present the facts. That is a presumption that 
everything is in order. 

He has an opportunity to rebut that presumption, not 
with an alibi but with proof, necessary to negative the 
condition for extradition. That is all he is doing. Cer¬ 
tainly that includes some matters of fact. 

The Court: Intent is not a condition in extradition. 
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Mr. Sewell: But in a statute of this kind, where if the 
man had paid the note in December and January and had 
continued to pay, he would not be here. Certainly under 
a statute like that you have to look to intent to see if the 
statute has been violated. 

He would not be here this morning if the notes had been 
paid up, and the bank said they would not appear against 

him. 

The Court: Therefore, that is a question of fact and of 
defense. The fact of the matter before me now, without 
testimony, is that: One, he borrowed money and gave a 
chattel mortgage on the car; two, that he took the car out 
of Virginia; and, three, that he has not paid the money; 

and, four, that out of those first three circumstances, 
28 an indictment has been returned. 

Mr. Sewell: All right. He bought a car in Virginia 
and lie gave a note. Then he removed the car from Vir¬ 
ginia without permission of the lienor. I guess that in 
itself technically violates the statute. 

The Court: Yes. 

Mr. Sewell: But I say, in that connection, if he con¬ 
tinues to pay his note, the statute is not in force. 

You say he left the jurisdiction. He says he had no 
intent to leave permanently. All of his actions, leaving 
his cabs there to operate, indicate he had no intent never 
to return to Orange. 

He reported the theft of the car to the insurance com¬ 
pany. The bank was waiting for Mr. Richards to perform. 
It is only since the insurance company has made its re¬ 
port that we have this situation. 

The same situation existed in January, February, and 
December, that exists now, and they did not do anything 
about it until a month ago. Then they went back and 
tried to figure the date it happened on. 

Mr. Landesman: Incidentally, Your Honor, with respect 
to the question of intent, the insurance company refused 
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to pay the claim on the ground that they were not satisfied 
about the bona fide intent. 

20 Mr. Sewell: The insurance company did not refuse 
to pay the claim because of anything that the stat¬ 
ute says. They have never seen the car, they say, and 
they won’t pay for that reason. 

I do not understand why, if a car is stolen, they have to 
see it before they will make a payment or pay off the 
claim. 

That is our position. 

The Court: Mr. Higginbotham, may I ask you this: I 
notice this indictment was returned on the 26th of May. 

Mr. Higginbotham: Yes, sir. 

The Court: When did you have a Grand Jury prior to 
the May term? 

Mr. Higginbotham: Two months before that. 

The Court: March? 

Mr. Higginbotham: The fourth Monday in January. 

The Court: The fourth Monday in January? 

Mr. Higginbotham: In March. I beg your pardon. 

The Court: The fourth Monday in January and the 
fourth Monday in March, both? 

Mr. Higginbotham: Yes. 

The Court: Do you know when this complaint was lodged? 

Mr. Higginbotham: The complaint was lodged, I would 
say, some three or four weeks prior to the indictment. 

In other words, I preferred to indict on the indict- 
30 ment rather than the warrant. 

He was arrested on the warrant and later on the 
Grand Jury was convened and the indictment returned, so 
I used the indictment as a basis for the extradition. 

I knew nothing about the matter until the warrant was 
sworn out, and the warrant was sworn out and the indict¬ 
ment was returned, and there was nothing for me to do 
but proceed with the extradition as we always do. 

We have never yet had a defendant against whom there 
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was an indictment and we, having knowledge where the 
defendant was, did not attempt to extradite. We always 
do that. We have even gone as far as California to get 
them. So I had no discretion in that except to proceed 
with the prosecution. 

The Court: Do you nolle prosse cases in your jurisdic¬ 
tion when you are satisfied that an offense has been com¬ 
mitted but restitution has been made? 

Mr. Higginbotham: No, sir, we do not nolle prosse. The 
only time we have is when we have several indictments 
against a defendant. 

The Court: So that in this case if I continued this hear¬ 
ing and in the meanwhile this man actually paid his debt 
in full, you would do what? 

Mr. Higginbotham: We would still ask that he be re¬ 
turned to stand trial. I have no interest whatsoever in 
whether or not this debt is paid. I am not the at- 
31 tomey for the bank. 

The Court: I can understand. I am not making 
any insinuations. 

Mr. Higginbotham: I was going to make that point a 
moment ago. If he paid the debt and the matter was 
continued, we would still return and ask that he be extra¬ 
dited and that he be sent back to Virginia to stand trial. 

Mr. Landesman: Would that apply, Mr. Higginbotham, 
if the bank was a reluctant witness? 

Mr. Higginbotham: It does not matter whether the bank 
proceeds to go along or not. 

Mr. Landesman: It is out of their hands? 

Mr. Higginbotham: It is out of their hands. 

Mr. Landesman: Because we have the bank official here, 
Your Honor, and I thought that might be relevant. 

The Court: Which is the official of the bank? Let him 
come forward. 

Is there anything you care to say about this matter? 
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Mr. James M. Myers: I am James M. Myers, cashier of 
the National Bank of Orange. 

The Court: Is there anything you care to say about the 
matter? 

Mr. Myers: No, sir, nothing more than that we made a 
loan on a 1946 Ford car, secured by a chattel mortgage 
on November 13, 1951, and it was to be paid in 12 months 
at $50 a month, beginning December 13, 1951. 

32 AYe did not get any payments and, of course, when 
a loan goes past due, we start contacting a person 

to see why it has not been paid. 

AYe got in touch with Mr. Richards a number of times, 
but we were never able to make any collection. 

The Court: AVhat did he say? 

Mr. Myers: I have—I do not know if it is in order— 
some evidence here as to what he said about the loan. 
The Court: Just give me the substance of it. 

Mr. Myers: I have a letter written on February 8, 1952, 
to the insurance company regarding the payment of a claim 
on this car. 

The insurance company then made an investigation, or 
had an investigation made, in which they secured a state¬ 
ment, apparently a signed statement, from Mr. Richards, 
giving the facts of the case, as I recall it, a signed state¬ 
ment by him, witnessed, and later on we contacted Mr. 
Richards several times, and we got no further with him. 
That is just about all that I can give you on it. 

The Court: Anything further, gentlemen? 

Mr. Landesman: No, Your Honor. 

The Court: Gentlemen, I reluctantly am of the opinion 
that I must discharge this writ. I say reluctantly because 
I believe it could be disposed of otherwise. That is 

33 not my business. In my opinion, a case for extradi¬ 
tion has been made and a hearing in habeas corpus 

could result, in my judgment, in nothing other and nothing 
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less than a trial of the issue of intent. That I think I have 
no authority to do. The writ, therefore, is discharged. 
Mr. Landesman: I have an order, Your Honor. 

Mr. Sewell: Your Honor, may I take an appeal in this 
matter? 

The Court: Yes. 

Mr. Sewell: Would you set an appeal bond? 

The Court: Yes. What is the bond now? 

Mr. Sewell: $500. 

The Court: Have you seen the form of this order? 

Mr. Sewell: No, Your Honor. 

The Court: Do you have any comment on an appeal bail ? 
Mr. Landesman: No, Your Honor. 

The Court: You say he has five children? 

Mr. Sewell: Yes. 

The Court: Are they in the District of Columbia? 

Mr. Sewell: Yes. 

The Court: All right. I will let the bond stay at $500. 
Mr. Sewell: We will have to make another bond. 

The Court: Yes. Yon can make it now. 

(The instant hearing was concluded.) 
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STATEMENT OF QUESTION PRESENTED 

In the appellee’s opinion, the question is: 

In a habeas corpus proceeding attacking an extradition 
order that appellant be delivered to the Commonwealth of 
Virginia to stand trial on a charge of wrongful removal of 
an automobile from that jurisdiction, whether the District 
Court correctly concluded that appellant was in legal cus¬ 
tody, appellant having admitted that he removed the auto¬ 
mobile in question on December 5,1951, the Virginia indict¬ 
ment charging its removal on or about January 1, 1952. 


(i) 
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COUNTERSTATEMENT OF THE CASE 

On May 26,1952, appellant was indicted for grand larceny 
by the grand jury of Orange County, Virginia. The indict¬ 
ment charges the appellant with, on or about the first day of 
January, 1952, unlawfully, feloniously and fraudulently 
removing from the Commonwealth of Virginia a motor 
vehicle on which appellant had given a lien, said removal 
being without the written consent of the lienor. 

The Chief Judge of the United States District Court for 
the District of Columbia, after a hearing on June 17, 1952, 
ordered appellant returned from the District to the Com¬ 
monwealth of Virginia (J.A. 4). Appellant then filed a 
petition for a writ of habeas corpus alleging that the Com¬ 
monwealth of Virginia was using the extradition laws to 
collect a debt; that he was not a fugitive from justice as he 
had not committed a crime in the demanding state; and that 
he was in the State of New York on the date the alleged 
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crime was committed. He contended further that on No¬ 
vember 11,1951 he had purchased an automobile in Virginia 
and had given a note to a bank in Orange, Virginia in the 
amount of $599.97; that on December 5,1951 he had left the 
State of Virginia in the automobile in question and that the 
automobile was subsequently stolen and its whereabouts are 
unknown. (J.A. 1, 2, 3) 

Appellant’s counsel, at the subsequent habeas corpus 
hearing in the District Court on June 20, 1952, represented 
that his client had purchased an automobile in Virginia for 
which he had given a note to a bank in Orange, Virginia, 
payable in twelve monthly installments, the first payment 
being due on or about December 11 or 13,1952 (J.A. 13,14). 
Counsel further stated that although appellant had not 
made any payments on the note, on December 5, 1952, prior 
to the due date of the first payment, appellant left the Com¬ 
monwealth of Virginia in the automobile in question and 
without the consent of the lienor. (J.A. 9, 10, 14, 25). He 
did not return to Virginia until February 5, 1952, at which 
time he was seen by the Sheriff and the Chief of Police of 
Orange County. (J.A. 11) It was then contended by appel¬ 
lant’s counsel that since the indictment alleged the crime 
w*as committed in Virginia on January 1, 1952, appellant 
was not a fugitive from justice from that state, and the 
action of the Virginia authorities in the extradition pro¬ 
ceedings was solely for the purpose of collecting a debt. 
(J.A. 8, 9, 10, 12) ' 

S. Page Higginbotham, Commonwealth’s Attorney for 
Orange County, Virginia, in response to questions by the 
Court, stated that the laws of Virginia made appellant’s act 
a crime; that he w*as not interested in the collection of a 
debt but only in the prosecution of the appellant; and that 
even if appellant were to fully satisfy his debt, the Com¬ 
monwealth of Virginia would insist the appellant be extra¬ 
dited to stand trial on the criminal charge. (J.A. 19, 20, 27) 

The Court then ordered the petition dismissed, the wrrit 
of habeas corpus discharged and the appellant delivered 
to the custody of the appellee. (J.A. 5) From that order 
this appeal is taken. 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

Article IV, Section 2, clause 2, of the Constitution of the 
United States provides: 

A Person charged in any State with Treason, Felony, 
or other Crime, who shall flee from Justice, and be found 
in another State, shall on Demand of the Executive 
Authority of the State from which he fled, be delivered 
up, to be removed to the State having Jurisdiction of 
the Crime. 

18 U.S.C. § 3182 provides: 

Fugitives from State or Territory to State , District 
or Territory —"Whenever the executive authority of any 
State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State, 
District or Territory to which such person has fled, and 
produces a copy of an indictment found or an affidavit 
made before a magistrate of any State or Territory, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic by 
the governor or chief magistrate of the State or Terri¬ 
tory from whence the person so charged has fled, the 
executive authority of the State, District or Territory 
to which such person has fled shall cause him to be 
arrested and secured, and notify the executive authority 
making such demand, or the agent of such authority 
appointed to receive the fugitive, and shall cause the 
fugitive to be delivered to such agent when he shall 
appear. If no such agent appears within thirty days 
from the time of the arrest, the prisoner may be dis¬ 
charged. June 25, 1948, c. 645, 62 Stat. 822. 

D. C. Code (1951), $ 23-40 provides: 

Extradition —In all cases where the laws of the United 
States provide that fugitives from justice shall be 
delivered up, the Chief Justice of the District Court of 
the United States for the District of Columbia shall 
cause to be apprehended and delivered up such fugi¬ 
tive from justice who shall be found within the District, 
in the same manner and under the same regulations as 
the executive authorities of the several States are re¬ 
quired to do by the provisions of sections 5278 and 
5279, title 66, of the Revised Statutes of the United 
States, “Extradition” (U.S.C., title 18, §§662, 663), 
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and all executive and judicial officers are required to 
obey the lawful precepts or other process issued for 
that purpose, and to aid and assist in such delivery. 
(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 930.) 

SUMMARY OF ARGUMENT 

The trial judge correctly refused to overturn the order 
of the Chief Judge of the District Court directing delivery 
of the appellant to the Commonwealth of Virginia. Ap¬ 
pellant not only failed to show that he was not in Virginia 
when the alleged crime was committed, he admitted re¬ 
moving the automobile from Virginia on the occasion in 
question. Appellant’s intent in connection with that re¬ 
moval goes to guilt or innocence of the charge—not to 
fugitivity—and is one for trial in Virginia rather than 
for determination in a habeas corpus proceeding in the 
District of Columbia. 


ARGUMENT 

In his brief, appellant argues that the action of the Dis¬ 
trict Court in dismissing the writ was error, in view of the 
evidence that showed appellant was not in Virginia on 
January 1, 1952. Appellant has admitted, however, that 
he did the act complained of, i.e., he left the State of Vir¬ 
ginia in the automobile in question without the consent of 
the lienor, (J. A. 25), on December 5, 1951. 

The sole question presented, therefore, is whether ap¬ 
pellant established that he was not a fugitive from justice. 

In extradition cases the governor of the asylum state 
has jurisdiction to extradite a fugitive if it appears from 
the demanding papers that (1) a crime has been charged, 
(2) the person arrested is the person charged, and (3) the 
person arrested was in the demanding state at the time 
the crime is alleged to have occurred. Hyatt v. Corkran, 
188 IT. S. 691; Biddinger v. Commissioner of Police , 245 
U. S. 128, 135; Levy v. Splain, 50 App. D. C. 31, 267 Fed. 
333; Young v. Matthews , 174 F. 2d 35 (C. A. D. C.); Johnson 
v. Matthews , 86 U. S. App. D. C. 576. If these elements 
are found to be present, the Chief Judge of the District 
Court acting as an executive official, is empowered to order 
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the accused arrested and turned over to the demanding 
authorities. (D. C. Code (1950) § 23-401). The fugitive 
may then test the legality of his detention under such an 
order by a habeas corpus proceeding. In reviewing such 
a rendition order the court is limited to the same three 
elements, namely, a charge of crime ( Ex parte Reggell, 
114 U. S. 642; In re Strauss, 197 U. S. 324), identity (Lee 
Gim Bor v. Ferrari, 55 F. 2d 86 [C. A. 1]; Raffery ex rel. 
Hine Fong v. Bligln, 55 F. 2d 189 [C. A. 1]), and fugitivity 
(Hyatt v. Corkran, supra, 188 U. S. 691; Biddinger v. 
Commissioner of Police, 245 U. S. 128; Levy v. Splain, 50 
App. D. C. 31, 267 Fed. 333). 

In the instant case, the crime is the act of removing a 
vehicle from the Commonwealth of Virginia without the 
consent of the lienor. The indictment charges that appel¬ 
lant committed this act “on or about January 1, 1952”. 
Appellant admits the removal charged, but says it was on 
December 5,1952. The question of fugitivity is not limited 
to proof of an offense on the exact date charged. In this 
regard Justice Holmes in Strassheim v. Daily, 221 U. S. 
280 (1911) at page 285, said: 

We have given more attention to the question of 
time than it is entitled to, because of the seeming ex¬ 
actness of the evidence. But a shorter and sufficient 
answer is to repeat that the case is not to be tried on 
habeas corpus, and that when, as here, it appears that 
the prisoner was in the state in the neighborhood of 
the time alleged it is enough. 

Moreover, it is recognized that the real issue in “fugi¬ 
tivity” contests is whether the person was in the demanding 
state on the date when the crime was in fact committed, not 
on an approximate or even incorrect date in the indictment. 
In United States v. Meyering, 54 F. 2d 621 (7th Cir. 1931) 
cert, denied 286 U. S. 542, the requisition papers charged 
the alleged fugitive with commission of a murder on Octo¬ 
ber 5,1931. However, at the habeas corpus hearing wherein 
there was an attempt to overturn the surrender order the 
evidence showed that in fact the murder was committed 
nine years earlier “on the second Saturday of August, 
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1922” and that appellant was in the demanding state at 
that time. The trial court thereupon discharged the writ. 
On appeal that action was affirmed, leaving the petitioner 
to be returned to the demanding state. 

Furthermore, the Supreme Court of the United States in 
Hyatt v. New York ex rel. Corkran, 188 U. S. 691 (1903), 
anticipated that situations such as this might arise, saying: 

In the case before us it is conceded that the relator 
was not in the state at the various times when it is al¬ 
leged in the indictments the crimes were committed, 
nor until eight days after the time when the last one 
is alleged to have been committed. That the prosecu¬ 
tion on the trial of such an indictment need not prove 
with exactness the commission of the crime at the very 
time alleged in the indictment is immaterial. The in¬ 
dictments in this case named certain dates as the times 
when the crimes were committed, and where in a pro¬ 
ceeding like this there is no proof, or offer of proof, 
to show that the crimes were in truth committed on 
some other day than those named in the indictments, 
and that the dates therein named were erroneously 
stated, it is sufficient for the party charged to show 
that he was not in the state at the times named in the 
indictments; and when those facts are proved so that 
there is no dispute in regard to them, and there is no 
claim of any error in the dates named in the indict¬ 
ments, the facts so proved are sufficient to show that 
the person was not in the state when the crimes were, 
if ever, committed. 18 U. S. at 711. (Emphasis 
added.) 

This Court, likewise, in Hayes v. Palmer, 21 App. D. C. 
450 (1903), indicated the course that was followed here. 
“We think it was his duty to meet the prima facie case of 
the State by proof showing with precision of statement the 
date of his departure from Maryland. Had he done so, it 
would have devolved upon the State to show that he was 
a fugitive from justice by producing evidence that he was 
in the State at the time charged in the indictment, or to 
prove that said date had been erroneously charged and 
could be carried back to the necessary time. ,} 

In a recent case, Stumpf v. Matthews, -U. S. App. 

D. C.-, 195 F. 2d 35, this Court upheld extradition on 
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an indictment which charged commission of the crime “on 

the-day of October, 1949.” Stumpf’s claim was that 

such a broad allegation as to time deprived him of an op¬ 
portunity to show that he was not in Virginia on a par¬ 
ticular date. However, in the habeas corpus hearing chal¬ 
lenging the extradition order the demanding state’s claim 
was limited to one that the crime had occurred on October 
6, 1949. This Court affirmed the discharge of the writ, 
citing the Meyering , Hyatt, Hayes and Strassheim cases, 
supra. 

In the instant case there was no need for the State to 
show that the date in the indictment was inaccurate, or 
to furnish a more specific one if it were too general, for 
the appellant himself furnished that information. He ad¬ 
mitted that on December 5, 1951 he had removed the auto¬ 
mobile in question from the State of Virginia. Any sup¬ 
posed defect in the Grand Jury’s indictment, occasioned 
by a want of knowledge of the exact date on which appel¬ 
lant had left Virginia was thereby cured by the appellant 
himself. Having established in his own case that the 
date intended by the Grand Jury’s allegation “on or about 
January 1, 1952” was actually December 5, 1951, and that 
he had been in the demanding state at that time, we sub¬ 
mit that the trial court correctly held that appellant had 
failed to show he was not a fugitive from justice. 

CONCLUSION 

Wherefore, it is respectfully submitted that appellant 
failed to show that he was not a fugitive from justice and 
that the order of the lower court should be affirmed. 
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